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What does the future hold, if anything, for the local authority 

school, whether it be a community, foundation or voluntary 

school? With hindsight, one can see a gradual erosion of the LA 

influence from as far back as the Education Act 1980 when the 

introduction of parental preference for school places, and the 

subsequent interpretation by the courts preventing the LA from 

restricting entry to those living within the LA itself, meant that 

local schools were no longer exclusively for local children. There 

was always some cross-authority movement but fundamentally 

the LA decided who the school was to serve. The introduction of 

Local Management of Schools, with finances and employment 

issues placed in the hands of the governing body, followed by the 

trail-blazing grant-maintained school phenomenon – in truth the 

precursor of the academy – brought about a further diminution 

of LA autonomy. 

The advent of the sponsored academy under the previous 

government set in motion the assumption of control from the 

centre – ironic coming from a government that argued for “local 

decisions taken locally” – and the current coalition government 

is now taking this towards its logically ultimate conclusion. 

The government agenda is clear-cut. Those schools that are 

successful are encouraged to break the umbilical cord tying them 

to the LA by converting as individual schools to academy status. 

Everyone seems to have been taken by surprise by the alacrity 

with which this option has been taken up. The drive comes for 

different reasons.  Some schools simply wished to escape from 

the LA, taking the view that central control was likely to be more 

benign, if only because sheer weight of numbers would in due 

course make it impossible for DfE or its agencies to intervene 

except where a drop in standards made it necessary. Others took 

a short-term view that the additional money coming directly to 

the school justified conversion, if only because it would enable 

jobs to be preserved which otherwise would be the victim of 

financial cutbacks. A third group, and this is the position that we 

now hear frequently as a compelling reason to convert, felt that 

even if there was no overall financial benefit, the opportunity 

for the school to make its own decisions about where it spent 

available funds was of great importance. There has clearly been 

a rolling snowball effect: as more schools convert, so more move 

towards conversion, either through conviction or through the fear 

of being left behind. What benefits are there for remaining with 

a financially crippled LA? What will the public perception be of 

a school that could convert but is unwilling to do so? Certainly, 

every governing body needs to be considering whether or not 

to convert as part of its strategic thinking and a governing body 

that does not do so could well be considered as not acting in the 

best interests of the school. It is one thing to make an informed 

decision not to convert. It is another to remain blind to the issue.
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In January 2012 The Department for Education published new, 

non-statutory guidance entitled ‘DfE and ACPO Drug Advice for 

Schools.’ ACPO is the Association of Chief Police Officers. It is not 

mandatory but would be evidence of good practice. It can be 

found at https://www.education.gov.uk/publications/standard/

publicationDetail/Page1/DFE-00001-2012. It reminds schools of 

their statutory duty to promote pupils’ wellbeing and covers many 

aspects of dealing with drug-related issues including the general 

power to confiscate, involving parents and working with the 

police. Powers of search are not covered as they are the subject of 

separate guidance and are shortly to be widened under the new 

Education Act. The stance given in relation to the use of sniffer 

dogs in school is much less permissive than in the old DfE guidance 

issued by the previous government and recommends that dogs 

New Drugs Guidance

It is, however, not only the strong school that has to consider its 

position. The pressure is on, from Ofsted as well as DfE. The gauntlet 

has been thrown down by Sir Michael Wilshaw by his reclassifying 

“satisfactory” as “requires significant improvement”. In truth, it is 

surprising that it has taken so long to remove the “satisfactory” 

label. Very many years ago, at an Ofsted conference for governors, 

there was a detailed debate about the expression, based on a 

recognition that in a four point or greater scale “satisfactory” 

actually connotes “unsatisfactory”, but it went nowhere. Now, the 

change of terminology presents challenges to the school that fails 

to be classed as “good” or better. Unless they can pull themselves 

up by their own boot-straps their future may be taken out of their 

hands. They will have only two choices. One is to go into some 

form of collaborative arrangements with a strong school of its 

choice and the other is to be forced into a relationship with an 

existing provider to be chosen by government. Increasingly, we will 

see chains and clusters of schools – the collaborative relationship 

is likely to be the only viable one anyway even for strong small 

schools because they cannot sustain the infrastructure needed 

to operate as a stand-alone academy – and it must be a strong 

likelihood that within four or five years there will only be a rump 

(if any) of foundation or community schools. Even the voluntary 

schools are likely to move in the academy direction as Dioceses 

and other trustee bodies recognise that their current influence can 

be replicated as easily within the academy context and innovative 

thinking could even strengthen that influence. 

The nail in the LA coffin comes with the little-noticed new provision 

in the Education Act 2011 which prevents an LA from promoting a 

new school unless no one comes forward to propose the school 

as an academy. That, together with an increasing realisation from 

LAs that encouraging free schools is a financially much more 

attractive way to secure additional school places where there is 

a need – the capital cost is born by others – means that the new 

LA school will be the exception. Wither the LA indeed – more likely 

is that the LA will continue to wither away. 

Richard Gold 
RichardGold@stoneking.co.uk 
Direct Dial 020 7324 1746
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should not be used for searches where there is no evidence of the 

presence of drugs on school premises. The new guidance covers 

Dealing with Drug Related Incidents and Discipline. Importantly, 

it states that exclusion should not be the automatic response to a 

drug incident and that permanent exclusion should only be used 

in serious cases. This is at odds with the zero-tolerance approach 

used by some schools but “zero-tolerance” is a two-edged sword 

and schools should use it with caution. It may be rare, but cases 

will arise when zero-tolerance is not an appropriate response 

and schools should always consider leaving themselves a little 

space for manoeuvre when applying their policies. The guidance 

is helpful in indicating where more in-depth guidance is available 

and there are two useful annexes. The first is a suggested Drug 

Policy Framework and the second is a list of Organisations, largely 

charities focussing on substance abuse. 

Kate Grimley-Evans  
KateGrimleyEvans@stoneking.co.uk 
Direct Dial 01223 452345

Introduction 
Every school inevitably has to deal with third party service 

providers, whether that means a third party coming in to clean 

the premises, or a third party providing outdoor activities. It is 

essential that careful attention is paid as to where the school’s 

legal duty for health and safety ends, and the point at which the 

duty passes to the third party. 

The current legal position 
Just as a brief reminder the current legal standpoint for schools 

remains the Health and Safety at Work etc Act 1974 which imposes 

a duty of care on the school to ensure, so far as is reasonably 

practicable, the health, safety and welfare of not just its employees, 

but also anyone else who may be affected by its activities. This is a 

very wide ranging definition which includes pupils, any contractors, 

members of the public, or even trespassers. The phrase “reasonably 

practicable” means that each school has to balance any risk to 

health and safety as against the cost, effort and time involved in 

taking any preventative measures. 

Can the school delegate the duty of care? 
This question was raised most recently in the High Court late last 

year in the case of Woodland -v- Swimming Teachers Association, 

Essex County Council and others. The sad circumstances of this 

case are that the Claimant, a ten year old girl, sustained a serious 

brain injury whilst taking part in a swimming lesson that had been 

organised by her school, and during school time. Crucially, however, 

the swimming teacher and lifeguard were not employed by the 

school or indeed by the local authority. Furthermore, the lesson 

took place away from the school site, at a public swimming pool. 

The Claimant’s lawyers, however, tried to argue that the school 

(and therefore the local authority) remained liable for what had 

happened as they owed the Claimant “a non-delegable duty of 

Health and Safety – Dealing with 
Third Party Service Providers

“... each school has to balance any risk to health and 
safety as against the cost, effort and time involved in 
taking any preventative measures.”



care in the capacity loco parentis”, and that this duty of care could 

not be simply passed on to a third party.  

The High Court rejected this argument on the basis that a school 

discharges its duty of care if it has done what is reasonable to 

ensure that the premises are apparently safe, and that the premises 

are staffed by confident and careful people. This was clearly the 

right decision, as had the Court ruled in favour of the Claimant’s 

solicitors this would have represented a massive expansion of 

liability, beyond even the standard of the reasonable parent.

The practical issues 
The Woodland case clearly highlights the practical issues faced by 

schools as to the degree to which they should get involved with 

the arrangements for the provision of services by third parties, in 

this case being the providers of the swimming lessons but also, 

for example, trip organisers or activity centres. As is often the 

case, much comes down to a test of “reasonableness”. The duty 

on the school is to take reasonable steps to ensure that the third 

party service provider is reasonably competent. 

In order to ensure that this is the case, schools are strongly 

recommended to undertake “due diligence” in respect of each 

third party service provider.  This due diligence could include all 

or some of the following depending on what is already known 

about the provider:- 

◆◆ Checking that the third party has a valid certificate of insurance 

in place 

◆◆ Establishing how long the third party has been providing this service 

◆◆ Asking for and checking references 

◆◆ Requesting and checking the existence of any appropriate 

accreditations or qualifications 

◆◆ Interviewing any relevant people 

◆◆  Asking whether or not the third party has undertaken 

appropriate risk assessments 

◆◆ Seeking information as to whether or not the third party has 

had any previous accidents or relevant incidents 

Once a school has done the above (and this is something that 

should be periodically reviewed with regular third party service 

providers), it can be said that the school has taken all reasonable 

steps, and accordingly the school can then be said to have 

discharged its duty of care. 

Once the school has taken the above steps, it should then refrain, 

so far as possible, from interfering in the provision of the service 

itself. That should be left to the experts. If a member of the school 

staff is seen to be imposing their own views on how the service 

should be provided, in particular in respect of health and safety, 

then they do risk potentially taking primary liability away from 

the third party, in the event of an unfortunate incident, and 

accordingly being held liable themselves, at least in part. It is 

therefore essential that any arrangements between the school 

and the third party service provider – which should be in writing 

even if not in the form of a formal contract – should as far as 

possible delineate the division of responsibility. Stone King can 

review and advise on suitable documentation. 

David Milton 
Associate Solicitor, Stone King 
DavidMilton@stoneking.co.uk 
Direct Dial 01225 324433



Increasingly, maintained schools and academies alike find 

themselves entering into complex and often quite high-value 

contracts with third parties. In our last Bulletin we looked at the 

problems posed by invitations to join in “free” offers online. This 

article considers essentially the same issue but in the context of 

arrangements for school trips and activities provided by other 

organisations. In making those arrangements, a key question 

is whether the school is intending to enter into the contract 

itself – for example in arranging an Outward Bound course – or 

is simply acting as an agent for others – for example in arranging 

adventure expeditions for Sixth Formers. Sometimes, just to make 

life more complicated, they may be acting in different capacities 

for different aspects of what essentially is a single activity. We will 

focus on the school trip abroad. In the normal course of events, 

the school will propose a trip and thereafter, source the third 

party tour operator and enter into discussions with them about 

the specifics of the trip. From a practical point of view, it may only 

make sense for the school to hold these initial discussions and to 

collect in individual payments from the parents before passing 

the full amount on to the tour operator. 

However, the risk is that by handling all the negotiations the 

school goes beyond the role of ‘go between’ and ultimately 

becomes the contracting party with both the parents and the 

tour operator. This in itself can lead to difficulties in the event 

that proper performance of the contract cannot take place. For 

instance, if the tour operator can no longer provide the trip and 

cannot return the funds paid over, the parents of the pupils may 

be entitled to claim the money that they have paid back from 

the school directly. 

Whilst the school can claim in those situations that it is merely 

acting as agent, in order to avoid any later argument on the point, 

it is important for schools to put safeguards in place from the 

outset. For instance, all parties should be made fully aware that 

the school is merely acting as an agent and we would suggest 

that a disclaimer to that effect is added into communications with 

both the parents and the tour operator. Schools should as far as 

possible ensure that any contractual documentation provided 

by the tour operator is drafted so that it is clear that contract 

exists between the parent and the tour operator and the school 

should avoid signing documents on behalf of the parents. As far 

as realistically possible, payments should be made by the parents 

directly to the tour operator. 

Ultimately, a Court would look at all the relevant circumstances 

in order to ascertain the true relationship between the various 

parties, however if the above steps are taken then the likelihood 

of the court reaching the conclusion that the School is merely 

acting as agent is that much stronger. 

It is also important for the School to be confident in the third 

parties that they deal with. We would advise that credit checks 

Contracts and the School Trip 

“... ensure that any contractual documentation provided by 
the tour operator is drafted so that it is clear that contract 
exists between the parent and the tour operator...”
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should be undertaken, coupled with a thorough examination 

of the recent history of the company. Generally speaking, the 

more reputable they are, the less likely it is that there will be 

subsequent performance issues and schools should speak with 

other institutions that have used those third parties and their 

Local Authority, where appropriate. 

The risk is not just a financial one. When schools outsource 

the provision of an activity, they also need to be sure that their 

contractual arrangements, with both parents and the provider, 

make it clear where liability will lie if there is an accident and, in 

particular, there needs to be clarity between the school and the 

provider as to who has responsibility for what – supervision in 

the activity and supervision at other times. 

Schools should also consider the insurance cover that they 

currently have in place. As Schools take on more responsibility 

for the contracts that they enter into and the potential risks that 

they may incur, they will need to be sure that their current policies 

provide adequate cover. 

To paraphrase, with power comes responsibility. It is vital that 

schools consider the policies and procedures that they have 

in place for the provision of school trips (and for entering into 

contracts generally), so that they can minimise any potential risk. 

Tony Pidgeon 
Solicitor, Stone King 
TonyPidgeon@stoneking.co.uk 
Direct Dial 01225 326781


